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1. Introduction

Terrorism is an unlawful act of premeditated violence with a more or less obvious political pur-
pose. Its purpose is not only to destroy the established political or civil order but also to generate a
climate of terror in the target society that certain demands can be made in the face of its devastating

actions which, in recent decades (especially after 9/11), have taken on a global dimension.

It has been in recent times that the issue of terrorism has been raised unambiguously and in all its
intensity, although there has not yet been a sufficient international consensus to establish a universal
definition (nor, of course, at the European level) of terrorism, which has not prevented the structuring
of universal and regional systems of cooperation and reinforced action against it as progress has been

made in the process of depoliticizing terror.

In democratic terms, we can also point out that terrorism has a direct impact on the values and
principles on which the democratic political order is based, affecting many of the constitutionalised

human rights and public freedoms, which are thus violated despite their multilevel recognition.

Although the dialectic between national security and the protection of human rights in the context
of the fight against terrorism is a constant in the case law of the ECtHR, as recent studies have pointed
out (Costas Trascasas, 2012: 190), the global leap experienced in the said phenomenon has favoured
a more intense examination of state actions that have had a greater impact on rights and guarantees
including the European Convention for the Protection of Human Rights and Fundamental Freedoms
(1950), better known as the European Convention on Human Rights (ECHR) of application, also, in
the national sphere as they have been incorporated into domestic legislations from a double (if not

triple) standard of protection to condemn their most serious violations.

The ECHR grants States a wide margin of action or discretion when dealing with situations con-
sidered to be “emergencies”, which occur unexpectedly and require immediate action, including those
related to national security and others arising from a terrorist attack. This margin has its legal basis in
article 15 ECHR, which not only specifies, as Jimena Quesada (2017:17) reminds us, “the so-called
minimum standard of European human rights law or humanitarian minimum”, made up of a bundle of
rights (life, art. 2; prohibition of torture and inhuman or degrading treatment, art. 3; and non-retroac-
tivity of unfavourable criminal law, art. 7 ECHR, among others), but rather allows states to derogate

from certain obligations “in the event of war or other public danger threatening the life of the nation”.

The evolution of European case law on the application of the formal derogation of rights permitted
by the ECHR makes it possible not only to examine the correct assessment by the state of some of its
factual elements. This possibility allows states to limit derogable rights in exceptional circumstances,
endorsed by international humanitarian law, subject to a triple requirement (legal provision; pursuit of

a legitimate aim; and absolutely necessary in a democratic society) as a consequence of the obligatory
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nature of a general clause that is called “public order” (Jimena Quesada, 2017:16) and which in no

way implies a carte blanche for such restrictions to acquire a vocation of permanence.

On as many as four occasions the ECtHR has had to rule on derogations as a result of the North-
ern Ireland problem (euphemistically called “troubles’) against the backdrop of IRA terrorism: either
due to attacks of extreme violence (Lawless v. Ireland) !'; upon the suspension of the Northern Irish
administration in the early 1970s (Ireland v. UK)?; prolonged pre-trial detention of terrorist suspects
resulting in death as a result of police action (Branningan and McBride v. UK)?; or, finally, the excep-
tionality decreed as a consequence of the 9/11 terrorist attacks in the USA (A. and Others v. United
Kingdom)*. It is also worth mentioning the derogation presented by the Turkish government in the
southeast of that country, following clashes between the security forces and members of the PKK

(Kurdistan Workers’ Party) terrorist organisation (Aksov v. Turkey).

2. Interventions seeking to end terrorism attacks

In their preventive mission, States belonging to the Council of Europe have in many cases ad-
opted and updated their own strategic frameworks®to make their anti-terrorist actions more effective,
including extreme measures which, in extreme cases, can have an impact on some of the rights guar-
anteed in the ECHR (privacy, freedom of expression, association or even the right to free elections)
and which have been qualified as basic by the consolidated doctrine of the ECHR.

Art. 8 ECHR provides for respect for privacy; however, it is well known that the fight against
terror has been favoured by an ever-increasing sophistication of surveillance, tracking and monitor-
ing systems used for the detection of potential agents and cells, both in their preventive and reactive
dimensions. Such methods are based on the automated collection of a huge amount of information
(sometimes based on the intensive use of artificial intelligence), which is then analysed in a detailed
way to produce a list of potential terrorists. This is then filtered through the intelligence services.

If in the 1970s, the ECtHR had to rule on the secret surveillance of communications (from
postal to telematic)’ by some democracies, using certain purposes considered legitimate (national se-

curity, preservation of constitutional order, crime prevention, etc.). Nowadays, the mass surveillance

Lawless v. Ireland, 332/57, 14 November 1960.

Ireland v. United Kingdom, 5310/71 of 18 January 1978.

Branningan and McBride v. United Kingdom,14553/89, 26 May 1993.
A. and Others v. United Kingdom, 3455/05, 19 February 2009.

Aksov v. Turkey, 28635/95, 18 December 1996.

Without going any further, the Kingdom of Spain recently revised its National Counterterrorism Strategy, which was
published on 26 February 2019 in the Official State Gazette (BOE), replacing the previous one of 2012, which had a comprehensive
perspective. The new document is adapted to the new threat situation, within the framework of the 2017 National Security Strategy
and in line with the EU and UN Counter-Terrorism Strategies, as well as the changes in recent years experienced by global security
with new and renewed challenges including terrorism, extremism and violent radicalisation.

7 Klass and Others v. Germany, 5029/71, 6 September 1978, Series A, No. 28 §48.
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exercised by state security agencies has expanded to a global dimension (as demonstrated by the
Snowden case), and incorporated increasingly sophisticated programmes (from Prism, XKeyscore,

Tempora, Muscular, Project6, StateRoom, Lustre...).

3. Preventive interventions against terrorist attacks

The ECtHR has recently come to endorse police surveillance instruments that could be de-
scribed as “discreet”, such as those favoured by electronic global positioning systems (GPS), also
known as satellite geolocation systems. The case of Uzun v. Germany of 2 September 2010 is consid-

ered a pioneering ruling on this issue.®

This is in contrast to other “special” powers under UK anti-terrorism legislation: Gillan and
Quinton v. the UK was an ECtHR decision’ on whether the UK’s powers to stop and search without

reasonable suspicion under the Terrorism Act (2000) constituted a breach of the right to privacy.

As Pokempner rightly points out, “freedom of expression has been a victim of terrorism during
the early years of the 21st century, (...) with questionably necessary measures being enacted to con-
trol and restrict free expression” (2009). The ECtHR has not shied away from such debates and has
upheld the conviction of media professionals convicted of publishing statements by alleged terrorists
in their media as incitement to violence. Likewise, in the case of Leroy v. France'®, the ECtHR offers
a judgment in which it “accepts the limitation of freedom of expression when it implies, in some way,
the justification of terrorist acts” (Bouazza, 2009: 350). In its decision, the ECtHR asks whether such
interference with one of the public freedoms considered preferential was necessary in a democratic

society.

The doctrine of the ECtHR in favour of the legitimate right of democratic states to adopt the
necessary measures in the fight against terrorism (Klass and Others case’’) will also be projected onto
the freedom of expression. Thus, in the case of Zana v. Finland'?, the question at issue will be the fiery

defence of a terrorist organisation, such as the PKK, by a prominent political figure.

Through the so-called legal doctrine of “neutral reporting” (Mufioz Machado, 1988: 85-86),
and as far as freedom of the press is concerned, the media is exonerated from responsibility for the
publication of news and/or reports in which they are limited to being a public record of a third party.
Without expressly referring to it, the doctrine of the ECtHR has relied on it to protect a person con-

victed of complicity in the offence of terrorism by publishing a report on an extremist, violent and

8 Uzum v Germany, 35623/05, §80, ECHR 2010
Gillan and Quinton v. United Kingdom, 4158/05, §87, ECHR 12 January 2010.
10 Leroy v France, 36109/03, §§ 36-48, 2 October 2008.
11 Klass and others, 5029/71 of 6 September 1978.
12 Zana v. Finland, 22009/93, 25 February 1997.
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xenophobic group by the Danish authorities (Jersild v. Denmark case’?). Surprisingly, the ECtHR does
not see the need for any kind of reproach in order to dispel any ambiguity in the eyes of viewers. This
runs the risk of becoming an instrument of those who do not respect democracy by using violence,
racism or any other intolerant attitude, as the ECtHR showed in the case Siirek and Ozdemir v. Tur-
key', where it was decided whether the criminal conviction of the applicants for publishing an article
critical of the Turkish government’s treatment of a minority was a violation of Art. 10 ECHR and
whether the trial to which they were subjected by a national security court breached the requirement
of objective independence and impartiality (Art. 6 ECHR).

Finally, it is worth considering the influence of the prevention of terrorism on the freedom of
association, recognised in Article 11 ECHR, which will end up being projected onto the rights of po-
litical parties and other related organisations and their collective action, aspects recently examined in
depth by Bilbao Ubillos (2021:167-205).

As Virgala Foruria has pointed out, at the end of the first decade of the century, the ECHR
validated the outlawing of the successive brands used by the radical Basque left in its strategy of
continuity with the terrorist and separatist organisation ETA; through three fundamental rulings'
which, according to the author, “represent, from a legal point of view, a definitive endorsement of the
Law on political parties and its judicial application, which, in turn, represents a strengthening of the
democratic state in Spain and of the proper functioning of its legal and judicial mechanisms in the
fight against terrorism and its political acolytes” (2010:415-436). We must not forget that this legal
instrument constitutes today in Spain not only one of the essential rules of the legal regime of political

parties, having been the main legal channel for defeating ETA.

Previously, the ECtHR had endorsed the domestic decision to save the constitutionality of the
Law on political parties; this not only safeguarded its aims, which included preventing a political par-
ty from resolutely supporting violence and the activities of terrorist organisations, but also the judicial
channel for dissolving it, which was reserved for a special chamber of the Supreme Court, the apex
of Spanish judicial organisation. The Basque Government had challenged some of the contents of the
law, and its claim had been thwarted by the highest constitutional interpreter, who endorsed its full
constitutionality. The STC reasoned that despite the fact that our constitutional model has no place for
a model of “militant democracy” (also known as fortified or combative democracy), a political proj-
ect that develops an activity that violates democratic principles or fundamental rights has no place in
the constitutional political order. Justifying the outlawing and dissolution of those parties that sought

to “deteriorate or destroy the regime of freedoms”. With its inadmissibility, the ECtHR not only de-

13 Jersild v Denmark,15890/89, 23 September 1994.
14 Siirek and Ozdemir v. Turkey, 23927/94 and 24277/94 of 8 July 1999.
15 Herri Batasuna and Batasuna v. Spain, 25803/04 and 25817/04, §§ 94-95, ECHR 2009. Spain, 25803/04 and 25817/04, §§

94-95, ECHR 2009; Etxeberria et al. v. Spain, 35579/03 et al., §§ 51-56, 30 June 2009; Herritarren Zerrenda v. Spain, 43518/04, §
43, 30 June 2009.
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fended the actions of the Spanish courts, whose main arguments it endorsed, but also dismantled an

alleged “state operation” in the outlawing of the Basque nationalist party.

Nevertheless, Spanish constitutional doctrine (Virgala, 2010) has been particularly critical of
a case law of the ECtHR that may also contain some negative elements from the point of view of the

protection of fundamental rights.

4. Interventions seeking to stop terrorist attacks
States may sometimes be obliged to use “lethal force” to put an end to terrorist attacks and/or
actions of various kinds. In Mac Cann and Others v United KingdomS, one of the ECtHR’s landmark
judgments (Sarmiento, Mieres and Presno Linera, 2007), the ECtHR found that an anti-terrorist oper-
ation resulting in the death of the three suspected car bombers in Gibraltar was disproportionate to the
objectives to be pursued by the police forces of the Special Air Service (a special unit of the British
Army), which was the arrest of the suspects and the defence of Gibraltarians from any potential vio-

lent threat. For the ECtHR, the use of force was not proportionate.

In contrast, the hostage crisis in Moscow’s Dubrovka theatre (also known as the Nord-Ost
siege) resulted in a massacre caused by the intervention of Russian special forces that ended not only
the lives of all Chechen terrorist operatives but also the lives of 130 of the hostages out of a total of
850 hostages. In its 2011 judgment, the ECtHR condemned Russia for the secrecy of the toxic agent
used. It upheld the complaint of a group of victims'’, who accused the Russian authorities of unjusti-

fied use of force and insufficient investigation of the outcome of the police intervention.

5. Arrest and pre-trial detention of suspected terrorists
Likewise, the arrest or pre-trial detention of terrorist suspects must be in accordance with their
right to liberty and security, which is guaranteed by Art. 5 ECHR.

Arrest, according to the ECtHR, must be based on reasonable suspicion, which cannot be
solely membership of groups committing acts of violent extremism included in the lists of terrorist
organisations. The Legal Committee of the Parliamentary Assembly of the Council of Europe adopted
a report critical of such practices (Marty Report) which warned of the “dangerous slide of Western

democracies towards arbitrariness in the fight against terrorism”.

It was estimated at the time that around 60 people could be affected, including the Egyp-
tian-Italian businessman Youssef Nada, a member of the pan-Islamist ‘Muslim Brotherhood” move-

ment. After a four-year investigation into his alleged involvement in the financing of the 9/11 attacks,

16 McCann and Others v. United Kingdom (GS), 18984/91, 27 September 1995, § 213, Series A no. 324.
17 Finogenov and Others v Russia, 18299/03 and 27311/03, ECHR 2011 (extracts).
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the Swiss judiciary declared him innocent, but his continued inclusion on the ‘blacklist’ led to him
being deprived of his assets and the right to travel. Today, this practice has multiplied exponentially
despite the regular review of such lists, which recently included the Wagner Group, a private Russian

paramilitary entity.

The ECtHR doctrine requires a well-founded suspicion, precluding detention for the sole pur-
pose of gathering information; at the very least, there must be an intention to charge the suspect. Thus,
in Fox, Campbell and Hartley v. United Kingdom'®, the ECtHR ruled in favour of the applicants as the
UK government was unable to demonstrate further evidence to justify detention beyond mere suspi-
cion. Similarly, in Murray and O’Hara v United Kingdom'®, on suspicion of fundraising for the Irish

Republican Army or involvement in an attack by a prominent Sinn Fein member.

Article 5(4) ECHR guarantees that terrorist suspects can have the legality of their detention
reviewed at the earliest opportunity. In the case of an Iraqi national suspected of being linked to
Al-Qaeda and detained in Belgium pending extradition, the absence of extradition led him to make a

plea to the ECtHR in favour of the violation of this provision.

6. Criminal proceedings against terrorist suspects

Like any other subject of criminal charges, suspected terrorists have the right to a fair trial,

guaranteed by Art. 6 ECHR and the most violated of the catalogue.

Firstly, security or public order interests cannot justify a violation of the accused’s right to
remain silent or even not to testify against himself. Thus, for example, the ECtHR?® considered the
police statement of a minor, arrested by police officers of the anti-terrorist section of the Izmir Securi-
ty Directorate on suspicion of having participated in an illegal demonstration in support of a terrorist
organisation (PKK) and who had been denied access to a lawyer while in police custody, could not be
prejudicial to him. The ECtHR considered that one of the relevant features of the case was the minor
age of the defendant and therefore emphasised the fundamental importance of providing legal assis-
tance in relation to a crime falling within the competence of the State Security Courts, in violation
of his rights of defence, just as the failure to communicate the report of the Chief Public Prosecutor

before the Court of Cassation to the applicant also infringed his right to an adversarial process.

Similarly, the ECtHR found a violation of Art. 6.3 ECHR when a detainee was denied legal

assistance on a permanent and continuous basis. The ECtHR of 12 March 2003 (“Ocalan case™")

18 Fox, Campbell and Hartley v. United Kingdom, 12244/86, 12245/86 and 12383/86, 30 August 1990 United Kingdom,

12244/86, 12245/86 and 12383/86, 30 August 1990, Series A no. 182, § 35.

19 Murray and O’Hara v. United Kingdom, 37555/97, § 35, ECHR 2001-X.
20 Salduz v Turkey [GS], 36391/02, § 62-64, ECHR 2008

21 Ocalan v. Turkey [GS], 46221/99, § 36, ECHR 2005-1V.
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considered that access to the file and obtaining a copy of it is crucial in order to enable the suspect
to challenge or contradict the charges against him and that its denial is a violation of the “right to
prepare an adequate defence and the “right to equality of arms”, recognised in Art. 6.1 and 3 ECHR,
interpreted together.

The doctrine recently issued by the ECHR in the judgment handed down in the ‘“Atristain
case”?, who had been sentenced by the Spanish courts (Audiencia Nacional and Supreme Court in
2013 and 2014, respectively) to seventeen years in prison for membership of an armed gang and pos-
session of arms and ammunition, on the understanding that the State violated, in that specific case, his
rights by not allowing him to choose a lawyer he trusted when he was detained incommunicado, is

also of interest from the point of view of the aspects we are analysing.

The doctrine of the ECtHR affirms that the right of access to a freely appointed lawyer was
restricted in the pre-trial proceedings, without a sufficient and relevant statement of reasons and with-
out an individual assessment of the circumstances of the particular case: everything was done on the
basis of general reasoning. For the State Attorney’s Office, the ECtHR imposed a higher standard than
had existed to date, despite the fact that the judgment echoes the legislative change since 2015, which
now requires an individualised judicial decision to restrict the detainee’s right to communicate with a

lawyer, even during incommunicado detention.

The ECtHR is right to be demanding and strict with regard to compliance with constitutional
guarantees with any detainee, including those convicted by final judgment of terrorism, although it
may have started from an excessively formal approach, in view of the rights enjoyed while incommu-
nicado: free assistance by an independent lawyer appointed by lottery from a list of lawyers special-
ised in criminal defence with more than ten years of professional practice; a reminder of their rights,
including the right not to testify against themselves, at the beginning of each statement; or, finally, the
possibility of choosing a lawyer of their choice after the end of the imposed incommunicado deten-

tion.

If it is proven that the statements have been forced or have been the result of ill-treatment or
any kind of torture, the process is automatically considered unfair and contrary to Art. 6 ECHR. This
goes even further subjectively than the plaintiff himself. Two cases deserve to be highlighted as exam-
ples: Othman v. United Kingdom and El Haski v. Belgium. In the first, the application of anti-terror-
ism legislation (Prevention of Terrorism Act, 2005, paragraphs 83-84) will be decisive in invalidating
certain aspects of the proceedings according to the ECtHR*. In the second, a case of a Moroccan

national residing in Belgium accused of involvement in terrorist activities as an alleged member of the

22 Atristain Gorosabel v Spain, 15508/15, § 67 and 72, 18 January 2022.
23 Othman (abou Qatada) v. United Kingdom, 8139/09, 17 January 2012.
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Moroccan Islamic Combatant Group (GICM), the ECtHR?* will consider that Belgium should have

excluded evidence in view of the real risk of its contamination.

7. Treatment in custody of suspected or convicted terrorists

The prohibition against torture laid down in the ECHR enjoys broad and absolute protection.
Despite the general nature of this protection, the ECtHR has had occasion to update its doctrine, espe-

cially after the 9/11 terrorist attacks, which will condition a strategic change in the fight against terror.

First, we must refer to a leading case that has come to influence the debate on torture from the
perspective of the doctrine of the ECtHR. In 2002, Germany was condemned for violating the abso-
lute prohibition of torture when psychological threats were found against the kidnapper and confessed
murderer of a minor. The conviction also failed to satisfy the murderer, who did not have his sentence
of life imprisonment modified. In Gifgen v. Germany®, it was argued that the method of interrogation
used was in no case justified by the aims pursued. According to the ECtHR, “neither the protection of
human life nor a criminal conviction can be guaranteed at the price of jeopardising the protection of
the absolute right not to see treatment prohibited by Article 3 inflicted; otherwise we would sacrifice
these values and bring the administration of justice into disrepute”, a reproach directed at the German
justice system which had sentenced the defendants to symbolic sentences in view of the circumstanc-

es and the purpose behind them.

Prior to 9/11, the ECtHR had already had occasion to address the issue of torture for terrorist
acts. Ireland v. United Kingdom?® concerned the Irish government’s complaint about the extent and
application of extra-judicial powers of arrest, detention and internment in Northern Ireland in the ear-
ly 1970s; such measures and, in particular, the application of questionable interrogation techniques
(standing against a wall, hooding, noise, sleep deprivation, food and drink deprivation) to suspects
remanded in custody for acts considered to be terrorist acts were considered to be odious. In a con-
troversial decision, the ECtHR found that “the use of the five techniques amounted to a practice of
inhuman and degrading treatment” in violation of art. 3 ECHR, but that, on the contrary, they did not
constitute an aggravated and deliberate form of cruel, inhuman or degrading treatment or punishment
to be considered torture. Today it is well known that the catalogue of such practices has expanded

enormously.

In Aksoy v. Turkey (1996) ¥, the ECtHR clarified this conceptual distinction on the basis of

the criterion of the intensity of the harm inflicted, which concerned the alleged unlawful detention

24 El Haski v. Belgium, 649/08, 25 September 2012.

25 Gifen v Germany [GS], 22978/05, § 175 and 176, 1 June 2010.

26 Ireland v. United Kingdom, 5310/71, Judgment of 18 January 1978, Series A no. 25, § 168.
27 Aksoy v. Turkey, 21987/93, § 63, 18 December 1996.
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of a suspected supporter of PKK terrorists who claimed to have been tortured, including being kept
blindfolded during interrogation; being hung naked by the arms, with his hands tied behind his back
(Palestinian hanging); subjected to electric shocks and beatings. The ECtHR found that even in a state

of an emergency situation, detention without judicial review was excessive and in breach of human

rights obligations under the ECHR, as it placed the detainee in a situation of vulnerability to possible

acts of torture.

This important ruling will have a decisive influence on subsequent decisions, such as the case
of El-Masri v. the former Yugoslav Republic of Macedonia (2012)*, which not only reiterates the
conceptual distinction between heinous conduct (torture and inhuman and degrading treatment, de-
spite both being included in the same precept) but also introduces the finalist notion in its exercise and

application based on the definition of the United Nations Convention against Torture (1987).

8. Extradition and “extraordinary rendition” of suspected or convicted terrorists

The counter-terrorist policies promoted in the aftermath of 9/11 under the cover of new pro-
grammes (CIA secret detention systems) will also be the subject of the Court’s attention indirectly due
to the collaboration of European states, such as Poland in the rendition without taking into account
the risks involved or verifying any kind of investigation to that effect. This is the case of the allega-
tions made by Abd al-Rahim al-Nashiri*’, who claimed to have been subjected to torture, ill-treatment
and secret transfers after being accused of being the mastermind of the alleged terrorist attack on the
US Navy ship USS Cole on 12 October 2000. His detention in a clandestine detention centre and his
classification as a “priority” target resulted in his being subjected to impermissible interrogation mea-
sures that included both mock executions and “potentially harmful stress positions” that took a severe

physical toll on the suspect.

In this regard, it should be noted that the US deployed a wide network of secret alliances
around the world to carry out the arrests of terrorist suspects, with states collaborating in two ways:
either by allowing rendition without due process (with the participation of almost all European states
with very few exceptions) or by providing facilities where detainees were subjected to torture when it

was legally impossible to do so on US soil, as in the case mentioned above.

It is always appropriate to recall that convicted terrorists should enjoy the same protection

against treatment contrary to Art. 3 ECHR when they are in prison serving their sentence. In the light

28 El-Masri v. The former Yugoslav Republic of Macedonia, 39630/09, § 205, 13 December 2012.
29 Al-Nashiri v. Poland § 511 of 24 July 2014.

ISSN 2660-9673 66 YEAR 2022 - ISSUE 6

Revista Internacional de Estudios sobre Terrorismo



Mariano Vivancos Human rights and terrorism. Relevant issues in the doctrine of the European Court of Human Rights

of two ECtHR convictions (Khider v. France* and Frérot v. France®!), the UN Committee against Tor-
ture has expressed concern about both the system of “security rotations” between prisons, whereby
prisoners were subjected to repeated transfers, and the intrusive and humiliating nature of searches, a

fortiori of inmates.

In the case of a dangerous international terrorist known as “The Jackal’?, author of a hundred
terrorist attacks that shook France in the 70s and 80s, the ECtHR did not consider that his solitary
confinement for more than eight years could be considered inhuman or degrading treatment. Un-
doubtedly, the dangerousness of the subject and even the characteristics of his prison treatment were
decisive elements to be taken into account by the ECtHR, which would even end up reviewing his

sentence over time.

On the other hand, we find a number of cases, especially in Spain, where the ECtHR con-
demned the country because it had violated Art. 3 ECHR, due to the lack of an effective investigation
into the allegations of torture and ill-treatment of the applicants; despite the existence of antecedents
that could account for these conducts and in which those involved were suspected of belonging to

terrorist organisations (cases Etxebarria Caballero v. Spain and Ataun Rojo v. Spain, for example).

The ECtHR* has outlawed certain interrogation techniques (hooding; deprivation of sleep,
food or water; extreme exposure to noise...) as incompatible with the ECHR, on the basis of the im-

mense physical and mental suffering caused to the victims.

Finally, two current judgments of the ECtHR, referring to Russia (a State which, for the first
time, has been expelled from the Council of Europe, by resolution adopted on 16 March 2022, by the
Committee of Ministers of the Council of Europe, in the framework of the procedure initiated under
Article 8 of the Statute of that organisation as a result of the recent invasion of Ukraine), show ab-
solute consistency with the absolute prohibition of the practice of torture: Voroshilov v. Russia** and
Abdul-kadyrovy Dakhtayev v. Russia®*’, an example of the double condemnation that a country can

receive for both substantive and procedural violation of the right.

Precisely this last dimension has led Spain to be condemned on a dozen occasions for violating
the procedural aspect of the aforementioned precept. In other words, for failing to effectively investi-
gate possible cases of torture, inhuman or degrading treatment. In the last one, of recent date (19 Janu-
ary 2021), Spain was condemned for not having exhaustively and effectively investigated a complaint

of torture made by a member of Ekin, an organisation belonging to the ETA milieu outlawed in 2001,

30 Khider v. France, 39364/05 of 9 July 20009.

31 Frérot v France, 70204/01, § 47-48, 12 June 2007.

32 Ramirez Sanchez v. France (GS), 594/00, § 150, ECHR 2006-IX.

33 Ireland v. United Kingdom, 53/71, Judgment of 18 January 1978.

34 Voroshilov v. Russia, n. 59465/12, 17 July 2018.

35 Abdul-kadyrovy Dakhtayev v. Russia, no. 35061/04 of 10 July 2018.
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ffiigo Gonzalez Etayo, who will have to be compensated with 20,000 euros. The ruling underlines
that the seriousness of the crimes denounced deserved an in-depth investigation by the State, which
never took place. It should be noted that Spain had previously been condemned on ten occasions*® for

violation of art. 3 ECHR in its procedural aspect.

The expulsion or extradition of suspected or convicted terrorists has also been the subject of re-
cent ECtHR rulings. In the Saadi v. Italy case’, the absolute nature of Art. 3 ECHR was unanimously

reaffirmed, regardless of the case or the person concerned.

In 2015, the ECtHR* ordered Belgium to pay compensation to Islamist terrorist Nizar Trabelsi
for violating his fundamental rights by extraditing him to the US, where he is serving a federal prison
sentence. The Tunisian national, imprisoned since 2003 in Belgium following his conviction for plan-
ning an attack on the NATO air base at Kleine Brogel, was extradited in October 2013 in response to

an international arrest warrant for his links to the leader of Al Qaeda.

Recently, the French state was also condemned for ordering the deportation to Russia of a
Russian national of Chechen origin, following the revocation of his refugee status for a terrorism
conviction. In the Court’s view*, there had not been “a full and accurate assessment of the risk™ to
which the applicant, a Chechen refugee, was exposed. It concluded that the French domestic courts
had “failed to assess the risks to which the applicant was exposed if the expulsion measure had been

implemented”.

Another important challenge that the ECtHR has also failed to address is that of the (more than
questionable) extra-judicial practice known as “extraordinary rendition” referred to above. Thanks
to which, and especially after 9/11, the superpower in collaboration with its European allies will en-
trench a systematic and institutionalised policy favouring the “authorisation of secret detention and
torture” (Sferrazza, 2014: 191). So far, the practice has always led to the condemnation of the respec-
tive respondent state, despite the internal inconsistency of the ECtHR’s argumentation in some judg-
ments that curiously point to the first European country convicted of collaborating with the CIA in the

torture of terrorist suspects (Abu Zubaydah v Poland* and Al Nashiri v Poland cases*!, respectively).

36 Martinez Sala et al. v. Spain, 58438/00, 2 November 2004; San Argimiro Isasa v. Spain, 2507/07, 28 September 2010;
Beristain Ukar v. Spain, 40351/05, 8 March 2011; B.S. v. Spain, 47159/08, 8 March 2012; Otamendi Egiguren v. Spain, 47303/08,
16 October 2012; Etxebarria Caballero v. Spain, 74013/08, 16 October 2012. Spain, 47159/08, 24 July 2012; Otamendi Egiguren v.
Spain, 47303/08, 16 October 2012; Etxebarria Caballero v. Spain, 74016/12, 7 October 2014; Ataun Rojo v. Spain, 3344/13, 7 Oc-
tober 2014; Ataun Rojo v. Spain, 3344/13, 7 October 2014. Spain, 3344/13, of 7 October 2014; and, finally, Arratibel Garciandia v.
Spain, 58488/13, of 5 May 2015. Beortegui Martinez v. Spain, No 36286/14, 31 May 201610. Portu Juanenea and Sarasola Yarzabal
v. Spain, No. 1653/13, 13 February 2018.

37 Saadi v Italy (GS), 37201, $ 147-149, ECHR 2008

38 Trabelsi v Belgium, 140/10, $ 121-139 and 144-154, 4 September 2014.

39 Case K. 1. v. France, 5560/19 (GS), $ 146, 15 April 2021.

40 Husayn (Abu Zubaydah) v Poland, no. 7511/13, 24 July 2014.

41 Al Nashiri v. Poland, no. 28761/11, 24 July 2014.
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Such historic rulings uncover the truth about a dark period in European history, marking a
milestone against impunity and the illegal network of “black sites” that was used to secretly detain
and torture people arrested in illegal anti-terrorist operations. It should be noted that very few Euro-
pean countries (Germany, Spain and Italy) would end up conducting accurate and effective investiga-

tions in favour of the truth.

9. Conclusions

As our National Strategy against Terrorism (2019), approved by Order PCI 179/2019, of 22
February, (BOE no. 49, of 26 February) rightly points out, “terrorism constitutes one of the main
threats to our open and plural societies, and an attack directly aimed at the essential values that govern
our coexistence” and on which our political order is based. In extreme situations, democratic states
are forced to confront a phenomenon that has gone viral and has become increasingly global and
harmful. As the ECtHR itself has pointed out (A. and Others v. United Kingdom*?), “States cannot
wait for an attack to occur without being able to take the necessary measures to prevent it”. On the
contrary, they must anticipate in their response on the basis of the instruments that the rule of law

places in their hands.

We must be aware of the dramatic consequences that this global anti-terrorist crusade has
had to date, which has been felt in the national strategies, policies and legislation of many countries,
which have had to choose between freedom or security, or between collective interests versus indi-
vidual interests. The lesson of the ECtHR’s doctrine in this area is to help to bring them all together
from a rights-based perspective, consolidating a double standard of protection that is sometimes more

demanding than that of national constitutional systems.

42 A. and Others v. United Kingdom (GS), 3455/05, $ 177, ECHR 2009.
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